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From: Corbett, Krysti
To: O"Grady, John; Morrison, Denise; Tim Seidman; McBride, William; Mills, Lesley; Osemwengie, Lantis; Sims, Mark;


Oliver, Leah
Cc: Patterson, Kenneth; Link, Adam (John); Doolan, Stephanie; DeLeon, Rafael; Lammie, Benjamin; Howland,


Charles
Subject: Notice: Superfund Task Force Questionnaire
Date: Thursday, May 3, 2018 9:04:00 AM
Attachments: SFT 16.2 Questionaire.pdf


Good morning,
 
The attached questionnaire is being issued as part of EPA’s implementation of the
Administrator’s July, 2017 Superfund Task Force Recommendations, Recommendation 16
of which asks EPA to consider how best to “make full use of enforcement tools as
disincentives for protracted negotiations, or slow performance under existing cleanup
agreements.”  In support of this effort OSRE has prepared this questionnaire to gain
feedback from CERCLA practitioners regarding which enforcement tools might best
enhance timeliness in the negotiation and implementation of work settlement agreements. 
The questionnaire does not ask about all of the work that EPA employees working on
Superfund accounts undertake, only about their experiences working on enforcement-
related CERCLA matters.   
 
The questionnaire is to be directed to attorneys and program professionals who work in
Superfund enforcement in all 10 Regions. 
 
We estimate that it will take no more than ½ hour to complete the questionnaire, and are
asking that it be completed on a voluntary basis by May 14, 2018.
 
 
 


Krysti Corbett
Director
Labor and Employee Relations Division
Office of Human Resources
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
WJC North 6313A
Washington DC 20460
Mail Code 3602A
Desk Phone: (202) 564-6295
Mobile:  (202) 579-1681
corbett.krysti@epa.gov
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Office of Site Remediation Enforcement



OSRE Superfund Task Force Questionaire re EPA Enforcement Practices 



Edit Response | Delete Response | Manage Permissions | Workflows | Alert Me



What is your office and title? EPA ORC - Staff attorney 



While at EPA, how many years have you worked on CERCLA sites?  (They need not be consecutive, or exclusively devoted to CERCLA.) 20+ 



Getting to a Removal or RD/RA settlement:



Following are a list of specific factors and issues that experience has shown may delay the achievement of
a settlement agreement for  work (Removal AOC or RD/RA CD).



With respect to each factor, please rank them according to the following scale, which ranges from 1: 
‘Not  encountered’ to 4: ‘Significant delay’:



1:  I've not encountered this Issue.
2:  I've dealt with this issue, but it has not delayed an agreement at any of my sites.
3:  This issue has delayed an agreement at one or more of my sites.
4:  This issue has played a significant role in delaying an agreement at one or more of my sites



The first set of questions deals with issues associated with negotiations generally.



Not 
encountered 



No delay 
Some delay



 Significant 
delay



1 2 3 4
=> Need to 
negotiate 
multiple 
agreements (de 
minimis, MSW, 
work, etc.).
=> Poor 
evidence or 
other litigation 
risk.
=> PRP(s) 
seeking to revisit 
terms of the AM 
or ROD before 
agreeing to CD 
terms.
=> PRP(s) 
elevating issues 
to EPA upper 
management 
before 
exhausting the 
negotiating 
process with the 
case team.
=> Need to 
obtain Prior 
Written 
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Approvals 
(PWAs) from 
OECA (e.g. re 
orphan share, 
pre-authorized 
mixed funding, 
Special Account 
issues)
=> EPA resource 
issues generally 
(e.g. inadequate 
resources to 
evaluate PRP 
liability, Ability 
To Pay claims)



The next set of factors deal with situations where PRPs' internal coordination issues delay reaching a settlement.
Not 



encountered 



No delay 
Some 
delay



 Significant 
delay



1 2 3 4
=> Large numbers 
of PRPs (e.g. time 
to coordinate 
meetings, multiple 
responses to 
drafts)
=> Presence of 
small or 
unsophisticated 
PRPs that are less 
familiar with the 
CERCLA liability 
scheme and 
cleanup process.
=> PRPs having 
trouble with their 
internal allocation



The following factors deal with issues specific to particular parties that may delay reaching a settlement,
including EPA's co-plaintiffs (states, tribes, federal land managers), or government entities
as PRPs (other federal agencies, states, and municipalities).



Not 
encountered 



No 
delay 
Some 
delay



 Significant 
delay



1 2 3 4
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=> 
Coordination/reaching 
agreement with tribes.
=> 
Coordination/reaching 
agreement with a 
federal entity with 
shared E.O. 12580 
authority (e.g. mixed 
ownership sites w/ 
additional issues, layers 
of 
coordination/approvals)
=> 
Coordination/reaching 
agreement with state as 
co-regulator (e.g. 
additional issues, layers 
of 
coordination/additional 
approvals)
=> Issues specific to 
reaching agreement 
with state or 
municipalities as PRPs 
(limitation on their 
resources, political 
concerns)
=> Fed. PRP: Fed. not 
timely engaging in 
allocation discussions 
with other PRPs
=> Fed. PRP: Disputes 
over scope of covenants 
& contribution 
protection



Please list any other factors not listed above that have delayed the achievement of a settlement agreement
at one or more of your sites. (Note that you can include hyperlinks to other materials in your answer. 
Note also that you will be asked separately below about issues you have encountered negotiating specific provisions 
in EPA's model RD/RA CD.)



Of all of these factors you have considered, including those listed above (and repeated below) and those you added, 
please identify the most significant ones (no more than 5) which in your experience have most negatively impacted EPA’s 
ability to achieve a timely agreement at one or more of your sites.



No 
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=> Need to negotiate multiple agreements (de minimis, MSW, work, etc.)



=> Poor evidence or other litigation risk No 



=> PRP(s) seeking to revisit terms of the AM or ROD before agreeing to CD terms No 



=> PRP(s) elevating issues to EPA upper management before exhausting the negotiating process with the case team. No 



=> Need to obtain Prior Written Approvals (PWAs) from OECA (e.g. re orphan share, pre-authorized mixed funding, Special Account issues) No 



=> EPA resource issues generally (e.g. inadequate resources to evaluate PRP liability, Ability To Pay claims) No 



=> Large numbers of PRPs: time to coordinate meetings, responses to drafts, etc. No 



=> Presence of small or unsophisticated PRPs that are less familiar with the CERCLA liability scheme and cleanup process No 



=> PRPs having trouble with their internal allocation No 



=> Coordination/reaching agreement with tribes. No 



=> Coordination/reaching agreement with state as co-regulator (e.g. additional issues, layers of coordination, and need for additional approvals) No 



=> Reaching agreement with a federal entity with shared E.O. 12580 authority (e.g. mixed ownership sites) w/ additional issues, layers of coordination/approvals No 



=> Reaching agreement with state or municipalities as PRPs (limitation on their resources, political concerns) No 



=> Fed. PRP: Fed. not timely engaging in allocation discussions with other PRPs No 



=> Fed. PRP: Disputes over scope of covenants & contribution protection) No 



EPA's model RD/RA Consent Decree addresses a number of specific issues, in various provisions
(including the Statement of Work), some of which may be particularly challenging to negotiate.  
Please rank each issue or provision listed below in terms of the impact negotiating it has had on your negotiations,
according to the same scale used above.  (Note there is some overlap with some
of the factors addressed earlier in this survey.)



Not 
encountered 



No delay 
Some 
delay



 Significant 
delay



1 2 3 4
=> Difficult 
technical issues in 
the SOW (e.g. 
schedule/deadlines, 
workplans, need for 
Pre-Design 
Investigation, etc.)
=> PRPs’ desire for 
greater certainty of 
cost/scope of work)
=> NRD claims, 
which the Trustees 
or the PRPs want to 
resolve as part of 
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the settlement, 
rather than reserve.
=> Scope of the 
U.S.’s covenants 
(e.g. definition of 
site/”matters 
addressed”, timing)
=> Scope of the 
reservations (e.g. 
liability under other 
statutes
=> Special Account 
terms
=> Terms regarding 
the form of 
Institutional 
Controls
=> Financial 
Assurance
=> Payment of 
oversight costs
=> Dollar amounts 
in stipulated penalty 
provisions



Please identify any particular provisions of the Model Removal Orders or RD/RA CD (including those listed above or others) 
a) to which PRPs often object AND 
b) which you believe EPA should re-evaluate.



The prior questions asked about various obstacles that you have encountered that may have delayed EPA reaching a settlement.  
Please identify any particular strategies/approaches you have used to help overcome these obstacles, either specific to particular factors to
or elements of a settlement agreement, or more generally.



Please list any incentives (within the bounds of the statute) that you think EPA should consider offering to 
PRPs to hasten reaching a settlement, and explain why you think they would be appropriate under CERCLA, 
and helpful to reaching a settlement.



EPA RD/RA Negotiation Guidance.



EPA guidance recommend that the Agency
- encourage PRPs to enter into a settlement using the model RD/RA CD,
- be willing to issue UAOs and other alternatives when negotiations are taking too long, and
- generally find practical ways to expedite CERCLA settlements and achieve cleanups.



(See “Negotiation and Enforcement Strategies to Achieve Timely Settlement and Implementation of 
Remedial Design/Remedial Action at Superfund Sites” (1999), and "Revised Policy on Managing the
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Duration of RD/RA Negotiations" (2012)).



The following questions concern these two RD/RA negotiation guidance documents (both of which
are linked on the Attachment to the Survey Memorandum).



Have you ever used the Negotiation Plan Template (Att. A. to the 2012 RD/RA Negotiation guidance) at any of your sites?



Please briefly explain whether your use of the Negotiation Plan Template was helpful to your settlement negotiations, 
and whether (and if so, how) you think the template could be improved.



Have you ever issued a Participate and Cooperate (P&C) UAO to one or more non-settling parties at one or more of your sites?
(As detailed in the RD/RA negotiation guidance, EPA encourages use of P&C UAOs where other PRPs have settled and EPA determines that
certain PRPs are unnecessarily prolonging negotiations.)



Please briefly describe each instance in which you issued a P&C UAO, including the site name, and the circumstances that led EPA to issue it/them (reason for, and timing of, issuance).



Apart from P&C UAOs, have you ever issued a UAO where EPA has determined that certain PRPs are unnecessarily prolonging negotiations?? Yes 



Please briefly describe each instance in which you issued a non-P&C UAO, including the site name, and the circumstances that led EPA to issue it (reason for, and timing of, issuance).



Have you ever issued delayed effective date UAO? Yes 



Please briefly describe each instance in which you issued a delayed effective date UAO, including the site name, the circumstances that
led EPA to issue it (reason for, and timing of, issuance), and whether it ultimately encouraged negotiation of a comprehensive RD/RA CD.



Have you ever encountered a PRP that preferred to receive a UAO rather than negotiate a settlement?



What is your understanding of why the PRP(s) preferred to receive a UAO rather than negotiate a settlement?
(Please check all that apply, and/or add others as appropriate.)



Overall, have EPA's RD/RA negotiation guidance documents been helpful to you in expediting settlement negotiations?



Please briefly explain any ways in which you think EPA's RD/RA negotiation guidance documents could be improved.



Delays in implementing executed agreements



Various factors can lead to unnecessary delays in implementing cleanup agreements.  Following are examples of such.
With respect to each factor, please use the following scale to rank each factor: 



1:  I've not encountered this Issue.
2:  I've dealt with this issue, but it has not delayed carrying out a cleanup agreement at any of my sites.
3:  This issue has delayed carrying out a cleanup agreement at one or more of my sites.
4:  This issue has played a significant role in carrying out a cleanup agreement at one or more of my sites



Not 
encountered 



No delay 
Some delay



 Significant 
delay



1 2 3 4
=> Project 
deadlines not 
being strictly 
adhered to by 
the PRP
=> Deficient 
PRP deliverables
=> Inadequate 
technical 
competence by 
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the PRP 
contractor
=> PRPs 
repeatedly fail to 
substantially 
improve a 
subpar 
document 
despite being 
given direction 
about what 
revisions are 
necessary.
=> PRPs delay in 
obtaining access 
to implement 
cleanup
=> Insufficient 
resources and 
workload issues 
that delay EPA’s 
ability to review 
PRP deliverables.



Please identify any other ways you have encountered PRPs unreasonably delaying completion of work.



To address unreasonable cleanup delays in implementing a settlement agreement, EPA guidance directs EPA staff to consider
and use, where appropriate, all options under the agreement, including 
- requesting revisions by the PRPs, 
- unilaterally modifying the deliverable where the PRP does not make adequate revisions,
- assessing stipulated penalties, and 
- making a referral to DO requesting judicial assessment of penalties.



(See Options for Responding to Deficient Deliverables from PRPs (2011), and Sample Documents for Compliance 
Monitoring (1996), including model letters, linked on the Survey Memorandum Attachment.)



Are you familiar with these guidance documents?



Have these guidance documents regarding how to address deficient PRP deliverables been helpful to your work?



Please briefly describe any changes to these guidance documents regarding deficient PRP deliverables that you think
would be helpful to improve implementation of cleanup agreements?



With respect to each of the following enforcement options EPA can take in response to unreasonable PRP delays
in carrying out settlement agreements, please note in how many of your cases EPA initiated the particular mechanism:



EPA rewrote a particular deliverable for the PRP.
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EPA assessed stipulated penalties



EPA took over work



EPA invoked financial assurance mechanisms



Please identify any particular factors that you think keep EPA from invoking its enforcement options under its agreements
in the face of PRPs unreasonably delaying cleanups under their agreements with EPA.



Should any changes be made to EPA’s model dispute resolution language to improve its operation?   
For example, should greater definition be given to the “informal” part of the process, such as more explicitly discouraging
‘multiple bites at the same apple’ (deliverable)?



Please explain what changes should be made to EPA’s model dispute resolution language to improve its operation
(e.g. providing more specific direction/definition to the “informal” part of the process)



Do you think some sites would benefit from a more structured site management team (EPA, state, PRPs) process
(i.e. regular meetings/teleconferences) that might minimize the universe of disputed issues (and avoid the need
for resolving disputes as a result of miscommunication), such as the “partnering”
process that some Regions have used with other federal agencies as part of federal facility cleanups?  
(See, e.g., Partnering Guide for Environmental Missions of the Air Force, Army, Navy (July 1996) and 
related documents linked on the Survey Memorandum Attachment.)



Task Force Recommendation 16 recognizes that EPA should
- Meet its own document review milestones where PRPs are doing quality work
- Publish response work completion schedules and milestones on EPA websites.
- Consider incentives for all parties to meet the agreed upon milestones 



Do you favor such publication of such schedules?



Why do you think publishing parties' expected response work completion schedules and milestones on EPA websites would be a good idea?



Why do you think publishing parties' expected response work completion schedules and milestones on EPA websites would not be a good idea?



Please note any tools, Best Management Practices, or other incentives that could help all  parties meet their expected commitments.



Are there any other ideas you have not been able to address above in this survey that you think might improve how EPA reaches, or carries out, Removal and RD/RA settlement agreements?



Thank you very much for your time.  The survey is complete.  Please feel free to leave any additional comments here before exiting.



Number of Likes



Target Audiences No targeting 



Created at 5/2/2018 4:10 PM by Howland, Charles
Last modified at 5/2/2018 4:10 PM by Howland, Charles
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